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INTERESTS OF AMICI CURIAE1

The plaintiff in this case is represented by able counsel, and amici have no

need to supplement the arguments presented by counsel on plaintiff=s behalf.

Amici seek to place this case—specifically the issue of when District Courts

should recruit volunteer attorneys—into the larger context of the unique barriers

prisoners face when attempting to proceed pro se and when they seek counsel in

the private market. In addition, amici provide information regarding the

availability of counsel to take on these cases, and the difficulties attorneys have

in finding appropriate prison cases.

Amici represent groups which seek appropriate pro bono cases, and

groups which provide assistance to prisoners. All amici are very concerned about

providing representation to prisoners. However, none of these organizations has

the resources to provide assistance in many of the cases which, from the

prisoner=s description, appear to have merit.

Amici submit that the District Court judges should expand the number of

cases for which they seek to recruit counsel, as these judges are uniquely situated

to provide the missing link between prisoners who desperately need legal

representation and attorneys who wish to take on such cases. Expanding the

1 All parties have consented to the filing of this brief.
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District Court recruitment efforts will help provide prisoners with the

meaningful access to the courts which the Constitution guarantees.

For thirty years, the Public Interest Law Initiative (PILI) has pursued

equal access to justice by creating opportunities for lawyers and law students to

provide public interest and pro bono work in the Chicago area. As part of a

programmatic expansion that began in the late 1990s, PILI has worked to inspire

and promote pro bono work by members of the bar. PILI organized its pro bono

efforts into a formal pro bono program more than seven years ago, called the Pro

Bono Initiative (PBI), which became a joint program of PILI and the Chicago Bar

Foundation in 2006.

By working with law firms and corporations, legal aid and public interest

law organizations, law students and the organized bar, PILI=s Pro Bono Initiative

has sought to increase the availability of pro bono legal services throughout the

Chicago area and the State of Illinois for low-income and under-represented

individuals who lack access to the justice system. PILI has also promoted best

practices for pro bono work, helped ensure effective communication about

available pro bono opportunities, and acted as a clearinghouse and resource for

pro bono issues. For example, PILI: educates law firms, corporations and law

students about available pro bono resources and opportunities; works with legal

aid and public interest law organizations to communicate available pro bono
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opportunities; and identifies gaps and systemic barriers in the pro bono delivery

system and works with community stakeholders to address those issues.

While neither PILI=s mission nor its programs focus specifically upon

advancing or defending prisoners= rights, PILI receives regular correspondence

and telephone contact from prisoners requesting assistance with obtaining pro

bono legal assistance: in a typical year PILI receives over 50 written requests and

telephone inquiries from prisoners or their family members requesting pro bono

assistance. As part of its work with law firms, particularly the very large law

firms with large classes of associates, PILI seeks to expand pro bono

opportunities for the firms= attorneys, including opportunities to provide legal

assistance to prisoners.

The Uptown People=s Law Center (Athe Law Center@) is a not-for-profit

legal clinic located on Chicago=s northside, founded in 1975. In addition to

providing legal representation, advocacy and education for poor and working

people in Uptown and surrounding communities, the Law Center also provides

legal assistance to people housed in Illinois= prisons with issues related to their

confinement (the Law Center does not take on cases challenging prisoners=

underlying convictions). The Law Center has provided direct representation to

over 100 prisoners, including several cases before this Court. The Law Center

receives an average of approximately 100 letters per week from prisoners seeking
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legal assistance. While the Law Center can only provide direct representation in

a very small number of these cases, it is able to provide advice and limited

assistance (for example, copies of model complaints, advice on exhausting the

grievance process, or copies of relevant case law) to many more prisoners.

Finally, the Law Center actively seeks to recruit pro bono attorneys to take on

meritorious cases which it does not have the time or resources to handle in-

house.

Chicago Legal Advocacy for Incarcerated Mothers (ACLAIM@) was

established in 1985. CLAIM provides legal aid for incarcerated mothers on family

law cases. The organization helps women and their children=s care givers

enforce legal rights, such as mother-child visits, guardianship and custody of

children while their mothers are incarcerated. CLAIM represents incarcerated

fathers in appropriate cases as well. CLAIM regularly receives mail and collect

telephone calls from inmates whose legal needs fall outside of CLAIM=s case

acceptance guidelines, including many with what appear to be meritorious

Section 1983 claims. In 2006, CLAIM assisted 841 clients, and received requests

for assistance from many others who it did not have the resources to help. The

organization has a very small, overworked staff. It does not have the resources

to assess and refer viable cases to attorneys who can assist with valid claims.
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The John Howard Association of Illinois (AJohn Howard@) provides

public oversight of the state=s prisons, jails, and juvenile correctional facilities.

Founded in 1901, John Howard promotes fair, humane, and effective sentencing

and correctional policies, conducts organized visits to Illinois prisons, the Cook

County Jail, and state and local juvenile facilities, and advocates on behalf of

long-term prisoners and youth in the corrections system. Drawing on research,

John Howard provides Illinois citizens and decision-makers with information

needed to improve criminal and juvenile justice.

By interviewing inmates during institutional visits, reading more than 100

letters and communications received weekly, and from prisoner letters

forwarded by law firms and agencies under the auspices of the John Howard=s

Prisoner Advocacy Information and Referral project (APAIR@), John Howard staff

and volunteers learn of inmate concerns and respond to them, sometimes by

telephoning the prison=s staff to obtain action, as in the case of a claim that

medication has been denied a prisoner. Many other times, John Howard=s role is

limited to advising the inmate to exhaust administrative remedies before filing

litigation. When a problem described by a prisoner suggests civil legal action,

John Howard tries to locate agencies and enlist attorneys who will handle civil

cases pro bono.
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As part of PAIR, John Howard staff records case data in a growing data

base to track trends and identify systemic problems. They are beginning to use

the information collected as a way of encouraging private lawyers to represent

inmates pro bono.

The MacArthur Justice Center (AThe MacArthur Center@) is a public

interest law firm located at Northwestern University School of Law. The

MacArthur Center was founded in 1985 to fight for human rights and social

justice through litigation. The MacArthur Center has represented a number of

prisoners in suits related to the conditions of their confinement in penal

institutions. The MacArthur Center receives a large volume of requests for

representation from indigent prisoners.

Bluhm Legal Clinic of Northwestern University School of Law provides

clinical legal instruction to Northwestern University law students. The programs

and centers within the Bluhm Clinic frequently represent indigent prisoners in

litigation involving the circumstances and conditions of their confinement. The

Bluhm Clinic receives many more requests for such representation than it can

handle.
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ARGUMENT

I. District Courts Should Consider The Unique Barriers Faced By
Prisoners Proceeding Pro Se In Determining Whether To Recruit
Counsel For Indigent Prisoners With Meritorious Cases

No litigant in a civil case has a constitutional right to be represented by

counsel, and District Courts have no power to require private attorneys to

undertake such cases. Mallard v. United States District Court, 490 U.S. 296, 310

(1989).

On the other hand, access to the courts by prisoners is uniquely important

to our system of law. As this Court held over 30 years ago in Adams v. Carlson,

488 F.2d 619, 630 (7th Cir. 1973):

Citation of authority is hardly needed for the proposition that
an inmate's right of unfettered access to the courts is as fundamental
a right as any other he may hold. Ex parte Hull, 312 U.S. 546 (1941);

Coleman v. Peyton, 362 F.2d 905 (4th Cir. 1966); Lee v. Tahash, 352 F.2d
970 (8th Cir. 1965); Spires v. Bottorff, 317 F.2d 273 (7th Cir. 1963). All

other rights of an inmate are illusory without it, being entirely
dependent for their existence on the whim or caprice of the prison
warden. Stiltner v. Rhay, 322 F.2d 314 (9th Cir. 1963). The judiciary,
moreover, has not been content merely to keep free the lines of
communication between the inmate, the courts, and agencies of

correction. Whether as a vital concomitant of the prisoner's right to

petition the bench or as a distinct requirement of his right to
effective counsel guaranteed by the Sixth Amendment, a right of

access by an inmate to counsel has been perceived by a number of

courts.

28 U.S.C. § 1915(e)(1) explicitly authorizes the District Courts to help

prisoners gain meaningful access to the courts by attempting to recruit counsel to
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represent indigent litigants, who—without assistance—would be left to the

“whim or caprice” of prison officials for protection of their constitutional rights.

While ' 1915(e)(1) applies to all indigent litigants, the District Court=s power to

recruit counsel is of particular importance to prisoners because of the unique

restrictions they face, both in litigating their claims and in finding counsel to

represent them in the private market.

Amici urge that the competency of an indigent prisoner to litigate a case on

his or her own, without the assistance of counsel, should be a primary

consideration (once it is determined that a case is meritorious) in a District

Court=s decision whether to attempt to recruit counsel. In making that

assessment, amici urge the Court to consider the unique barriers facing prisoners

who try to represent themselves in federal civil rights cases. While several

Districts have recognized some of these limitations (e.g., the Northern District has

hired experienced staff attorneys who review pro se prisoner pleadings and the

Central District regularly holds telephonic hearings at the screening stage, to

allow prisoners to verbally articulate their claims). These accommodations are

extremely helpful to prisoners who are not able to clearly articulate a claim. For

example, the experienced staff attorneys have the knowledge and experience to

quickly identify viable claims. However, these accommodations can only extend

so far. The Court and staff attorneys do not (and should not) interview witnesses
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or engage in discovery for prisoners; they certainly cannot assist prisoners at

trial. Several of the specific barriers facing prisoners are discussed in the

following sections2.

A. Prisoners Lack Access to the Market for Legal Services

Prisoners face unique difficulties in locating counsel through the private

market. They do not know who to contact; they face restrictions which make

contacting attorneys more difficult; and they do not know how to effectively

present their cases to attorneys.

1. Prisoners Lack Information

Prisoners simply do not have information which would allow them to

make intelligent choices about which lawyers they should contact for possible

representation. It is true that “[e]very prisoner knows at least one lawyer: the

lawyer who represented him at his criminal trial.” Merritt v. Faulkner, 697 F.2d

761, 770 (7th Cir. 1983) (Posner, J., concurring in part and dissenting in part).

While there are isolated exceptions, very few attorneys who practice criminal law

also practice civil law, and even those few who do rarely represent prisoners in

civil rights cases in federal courts. Further, many prisoners were represented by

2 By focusing on prisoners, amici are not suggesting that other pro se litigants are not equally

deserving of representation. However, prisoners do face unique barriers, and the volume of pro se cases
filed by prisoners is vastly larger than any other category of pro se cases.
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public defenders—who are prohibited from Amoonlighting@ and thus would be

barred from taking on prisoners’ Section 1983 civil rights cases.

Prisoners locate attorneys in three principal ways: (1) Through word of

mouth. Once a lawyer takes on one case for a prisoner, that lawyer will

inevitably receive dozens of requests for representation from other prisoners. (2)

By reading appellate court opinions, which list the names of the lawyers who

represented plaintiffs. (3) Through lists of lawyers, which in Illinois all too often

means randomly picking attorneys out of the Sullivan=s Law Directory in the

prison law library.

These methods of finding counsel are grossly inefficient. On one hand,

prisoners send unsolicited letters to attorneys chosen more or less at random,

with little hope of success. On the other hand, those organizations (including all

of the parties to this amicus brief) which do regularly provide assistance to

prisoners, receive hundreds of letters requesting assistance. As is discussed in

further detail below, none of these groups even has the resources to review and

investigate all of the requests for assistance which they receive. They certainly do

not have the resources to actually provide representation to all of the prisoners

who write them with apparently meritorious cases. Further, their selection of

cases is based on criteria which are necessarily different from those which would

be applied by the District Courts in deciding whether to try to recruit counsel.
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The Uptown People=s Law Center provides representation both in systemic

cases and to prisoners in individual cases3. However, it has a very small staff,

and is unable to represent more than a tiny fraction of those prisoners who seek

assistance. The Law Center also devotes significant time to reviewing and

investigating claims described by prisoners in correspondence, with the goal of

identifying cases for which the Law Center can successfully recruit pro bono

counsel. However, the Law Center does not have the resources to perform even

this preliminary screening function for more than a very small percentage of

those prisoners who seek its assistance. In sum, the Law Center is simply

overwhelmed with the volume of apparently meritorious requests for assistance

it receives.

The John Howard Association receives hundreds of letters from prisoners.

Its review of this correspondence focuses on factors which might loosely fall

under the rubric of determining whether a claim is Ameritorious.@ The question of

whether the prisoner is able to represent himself is not a factor John Howard

considers.

John Howard=s first effort is to try to resolve problems. When prisoners

complain of specific failings in medical care, an institution=s failure to respond to

3 Compare Westefer v. Snyder, 422 F.3d 570 (7th Cir. 2005), a class action case regarding transfers to
Tamms Correctional Center, with Dole v. Chandler, 438 F.3d 804 (7th Cir. 2006) and Fillmore v. Page, 358

F.3d 496 (7th Cir. 2004), both cases in which individual prisoners alleged that guards used excessive force
against them.
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a grievance, or conditions such as the presence of rodents or lack of cleanliness,

John Howard staff or volunteers try to contact the institution and, not

infrequently, are able to obtain redress. For the types of requests that suggest

physical abuse, harassment, due process violations, unlawful punishment, or risk

of physical harm to the inmate, the response needs be carefully crafted to the

situation. But at the end of the day, John Howard regularly refers some number

of these cases to legal clinics, agencies, law firms and lawyers who handle cases

pro bono. Certain types of cases are referred to private lawyers who would

handle cases on a contingent fee basis of some sort. In many instances, this

Areferral@ consists of simply sending the prisoner a list of attorneys or firms

which have litigated prisoner cases in the past.

John Howard reviews a completely different set of factors than those

which (as discussed in detail in plaintiff=s supplemental brief) are relevant to the

prisoner=s competence to present his or her case at a trial. The actions taken,

including referral to an attorney, are no indication of, and are uninformed by, the

prisoner=s competence or ability to present his or her case at trial.

In sum, prisoners have great difficulty locating counsel, and those groups

which do assist prisoners are able to provide, at best, assistance in a very limited

number and type of cases.
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2. Prisoners Face Restraints on Seeking Counsel

Unlike other pro se litigants, a prisoner cannot visit attorneys= offices for an

in person consultations to review their potential cases. Prisoners also cannot use

the telephone to make a preliminary determination of whether a particular

attorney is likely to take on a prisoner=s case4. Rather, prisoners are generally

relegated to writing unsolicited letters to attorneys describing their claims and

asking for assistance. This imposes impossible barriers for many prisoners,

particularly the many who are functionally illiterate, and is grossly inefficient for

all but the most literate prisoners. Prisoners must laboriously handwrite multiple

letters and wait a minimum of a week, and often months, for responses.

3. Prisoners Do Not Know What Information to Present

The parties to this brief review hundreds of letters from prisoners each

year. These letters notoriously either provide too little information (AI need help

with my civil rights case@) or are replete with irrelevant information (20-page

letters with hundreds of pages of documents enclosed are not uncommon). This

presents a very high cost to those lawyers and legal organizations.

4 In Illinois, prisoners are only able to make collect calls. Ill. Admin. Code tit. 20, § 525.150(b).

Therefore, unless they have arranged with attorneys in advance to accept their calls, they would have no
way to reach an attorney’s office. For example, both the John Howard Association and the Uptown

People=s Law Center have policies that they will not accept collect calls unless arrangements have been
made in advance.
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B. Attorneys Who Are Willing to Represent Prisoners Have No
Means of Efficiently Identifying Potential Cases

As is attested by the participation PILI in this brief, there are attorneys

who are willing to undertake cases on behalf of prisoners—particularly cases

which are likely to go to trial. In these days of rapidly escalating costs of

traditional commercial litigation, young associates (and even more experienced

partners) have very few opportunities to gain federal jury trial experience. Many

of the larger law firms in Chicago therefore welcome the opportunity to gain trial

experience for their attorneys by taking cases on behalf of indigent prisoners in

the federal courts. While the attorneys employed by large firms are concentrated

in Chicago, many are willing to accept such cases from other districts, so long as

the cases are likely to lead to trials. (In Section II of this brief, amici suggest some

alternatives for making these cases even more attractive to Chicago-based

counsel.)

While the firms are willing to take on these cases, what they lack is an

efficient means of identifying appropriate cases. All of the large firms which

regularly accept civil rights cases on behalf of prisoners receive hundreds of

letters from prisoners asking for representation. However, the firms have neither

the time, expertise, or inclination to sort through these hundreds of letters to

identify those cases which have merit—let alone to identify those which are most

likely to result in the sort of trial experience their attorneys are seeking. Their
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time is better spent providing actual representation, not sorting through an

endless stream of undifferentiated letters.

Several of the organizations which are parties to this brief can and do

perform this screening function on a limited basis. As noted above, the Law

Center and John Howard regularly review and complete preliminary

investigations in select cases. The Law Center is often able to place these cases

with pro bono counsel, and John Howard is developing its PAIR project to

increase its capacity for attracting pro bono counsel. For each of these

organizations, case Ascreening@ focuses on the substance of the problem or

questions, such as whether the problem represents a trend or presents an issue

that is interesting or otherwise meets the goal of a lawyer or law firm that might

end up agreeing to represent the potential plaintiff pro bono. These are valuable

considerations but considerations unrelated to a plaintiff’s ability to present a

case at trial in federal court. Perhaps the consideration least relevant to the law

firm or lawyer who will consider representing a prisoner pro bono is the

plaintiff=s ability to present his or her own case since, if the law firm accepts the

prisoner as a client, there will be no need for the prisoner to do so. While these

organizations have the expertise to perform this screening function, they have

the resources to do this in only a very small number of the cases.
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C. The Law Imposes Other Barriers to Prisoners Seeking Private
Attorneys

The unique rules governing prisoner litigation, particularly the provisions

of the Prison Litigation Reform Act, further decrease the ability of prisoners to

find counsel in the private market.

As noted in the panel opinion in this case (472 F.3d at 487-88), strong cases

with significant damages are attractive to many lawyers. However, the Supreme

Court has long recognized that society as a whole is harmed when vital

constitutional rights are violated, even when the violation does not result in

significant monetary damage to a particular plaintiff. See, e.g., City of Riverside v.

Rivera, 477 U.S. 561, 574 (1986), in which the Court, in the plurality opinion

stated:

As an initial matter, we reject the notion that a civil rights action for

damages constitutes nothing more than a private tort suit benefiting
only the individual plaintiffs whose rights were violated. Unlike

most private tort litigants, a civil rights plaintiff seeks to vindicate
important civil and constitutional rights that cannot be valued solely
in monetary terms.

While Rivera dealt with the question of the amount of attorney fees which could

be awarded under 42 U.S.C. § 1988, the same analysis applies to the provision of

counsel for prisoners in civil rights cases—society is benefited when prisoner

rights are protected—above and beyond any damages which may be awarded to

the individual prisoner.
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However, prisoners (and their attorneys) face particular hurdles in

obtaining damage awards. For example, while every other plaintiff can be

awarded damages for emotional distress in a civil rights case, a prisoner cannot,

absent a showing of physical injury (42 U.S.C. § 1997e(e)). Thus, a prisoner who

is subjected to a malicious strip search (Calhoun v. Detella, 319 F.3d 936 (7th Cir.

2003)), or a prisoner unconstitutionally sentenced to three months in segregation

in retaliation for his exercise of his First Amendment rights (Pearson v. Welborn,

471 F.3d 732 (7th Cir. 2006)), may not be entitled to any compensatory damages

at all, even though he has suffered a serious injury for which a non-prisoner

plaintiff could reasonably expect a significant compensatory damage award.

Attorneys who win civil rights cases on behalf of plaintiffs who are not

prisoners can petition the court for an award of fees to be paid by the losing

defendants, and such awards are not limited by the amount of damages

awarded. This was the situation in City of Riverside v. Rivera, 477 U.S. 561 (1986),

discussed above. In contrast, 42 U.S.C. § 1997e(d) limits the fees which can be

awarded in cases in which the prevailing plaintiff is a prisoner to 150% of

monetary damages, and limits even successful attorneys to hourly rates capped

at 150% of the CJA rate—which is well below market rate for most attorneys.

Finally, attorneys who undertake civil rights cases on behalf of prisoners

often face lengthy litigation over the issue of exhaustion of administrative
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remedies pursuant to 42 U.S.C. § 1997e(a). See, e.g., Dole v. Chandler, 438 F.3d 804

(7th Cir. 2006). This statute applies only to cases brought by prisoners.

D. Prisoners Face Other Unique Obstacles to Proceeding Pro Se

1. Inability to Locate Witnesses

Prisoners have an extremely limited ability to locate, interview, and

prepare witnesses. If a witness happens to be located in the same area of the

prison as the plaintiff, in some prisons, the plaintiff may be able to meet and talk

with a witness at meals, or on the yard. In other prisons, it may be impossible to

talk to a potential witness who is housed only a few cells away. For example, at

Pontiac and Tamms, prisoners never are released from their cells with other

prisoners—all meals are served in the cells, and Ayard@ consists of time alone in a

small outdoor cage (Pontiac) or semi-enclosed concrete box (Tamms).

Prisoners are frequently transferred. Thus, even if a witness is Aavailable@

to the prisoner plaintiff at the beginning of the case, the chance that a witness

will still be housed near the plaintiff by the time of trial is remote. Prisoners in

Illinois also face many restrictions on who they can telephone or write. For

example, prisoners cannot telephone ex-offenders or Department employees. Ill.

Admin. Code tit. 20, § 525.150(c)(5). Prisoners cannot write other prisoners

without special permission. Ill. Admin. Code tit. 20, § 525.120(b).
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The result of this inability to communicate with other prisoners is apparent

in the trial of the instant case, where Mr. Pruitt called several prisoners who

apparently failed to support his allegations. This would not have happened had

an attorney interviewed the witnesses prior to trial.

2. Inability to Perform Research

Following Lewis v. Casey, 518 U.S. 343 (1996), the Department of

Corrections decimated the law libraries and the prisoner law clerk training

programs. As a result, many prisoners in Illinois now have no access to anyone

who can help them draft pleadings or research case law.

Some prisoners are able to locate a Ajailhouse lawyer@ who is willing to

assist the plaintiff in preparing a complaint or responding to a motion. However,

such help cannot be relied on. The jailhouse lawyer may be transferred, or may

simply decide to work on other matters for other prisoners (or himself); or the

plaintiff himself may be transferred. In any event, such help is never available at

trial. In Gil v. Reed, 381 F.3d 649, 657 (7th Cir. 2004), this Court held that the

District Court abused its discretion by refusing to seek counsel for the prisoner-

plaintiff, citing among others, the fact that the jailhouse lawyer who had assisted

plaintiff before trial was not able to assist the plaintiff at trial.

Alternately, some organizations (including some of the amici joining the

instant brief) provide basic model pleadings or other assistance which allows a
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prisoner to draft a complaint or other preliminary pleading required to present

his claim in a comprehensible form to the District Court. However, it is self-

defeating if the District Courts then use the existence of such limited assistance as

a ground for refusing to attempt to recruit counsel.

II. District Courts Are Ideally Placed To Improve The Efficiency Of
The Market

The District Courts are required to screen all prisoner cases (28 U.S.C.

§ 1915A). As a case progresses, the District Courts are in an ideal position to

identify those cases which are likely to go to trial, and which are thus likely to be

attractive to private attorneys seeking trial experience.

Amici respectfully submit that there are means that the District Courts can

use which would increase the number of lawyers who are appointed, increase

the quality of trials, and make it easier for attorneys who seek trial experience

and are willing to undertake prisoners= cases to be matched with appropriate

cases—all at minimal cost to both attorneys and the District Courts.

Under the current practice, District Courts generally contact one attorney

chosen essentially at random from the pool of attorneys admitted to practice in

the district. Such Aappointments@ are effectively mandatory (Local Rule 83.5(J) of

the United States District Court for the Central District of Illinois; Local Rule

83.1(i) of the United States District Court for the Southern District of Illinois; and

Local Rules 83.36 and 83.37 of the United States District Court for the Northern
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District of Illinois.) The precise method of appointment, and the support

provided to appointed counsel, differ among the districts. For example, in the

Northern District of Illinois, the Court has retained the services of an attorney on

a part-time basis to provide training and support for counsel appointed in

prisoner=s civil rights cases.

Similarly, the criteria by which the District Courts determine which cases

are chosen for appointment of counsel varies. The Local Rules of the Northern

District of Illinois contain a list of factors to be considered ) (Local Rule 83.36(c));

other Districts appear to leave the decision to the discretion of individual judges.

As noted in the previous section, amici respectfully believe it would be of benefit

to all parties for this Court to establish a more specific set of criteria to be

examined by the District Courts, which would take into account the unique

circumstances faced by prisoners, as well as the unique factors of each case.

Despite their differences, in all three Illinois Districts the basic mechanism

for seeking to recruit counsel is the same—the Court contacts one attorney and

effectively Adrafts@ the attorney to represent a pro se litigant in one specific case.

Some individual judges have begun to explore alternative models. For

example, while the Apro bono panel@ in the Central District is, by rule, limited to

attorneys who are admitted to practice in the district, and who maintain an office

in the district, one judge contacted the pro bono coordinator for one of the large



22

law firms in Chicago, and asked the firm to accept appointments in cases which

have proceeded past the summary judgment stage. The Court then reopens

limited discovery for the newly appointed counsel, and counsel then tries the

case. The firm has been willing to attempt to place additional cases under this

arrangement.

Amici suggest that this experiment should be expanded. Rather than

focusing exclusively on Aappointing@ a single lawyer to a specific case, amici

suggest that the District Courts could supplement this approach by developing a

list of firms and individual attorneys who volunteer to review cases, without

guaranteeing that they will necessarily be able to take any particular case. Amici

anticipate that such attorneys would include many of the large law firms in

Chicago who would be willing to undertake cases not only in the Northern

District, but in the other District Courts in the Seventh Circuit.

Once a case is identified as a candidate for recruiting counsel, the Clerk of

the Court could then send a query, accompanied by a copy of the appropriate

pleadings (e.g., the order denying a motion for summary judgment) to the entire

list of volunteers for review.

The pool of volunteer attorneys could be further expanded by making the

training and support program currently in place in the Northern District

available to attorneys who are Aappointed@ in all three Districts—either through
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the traditional appointment process or from a volunteer panel. Similarly, the

provisions in place in the Northern and Central Districts for reimbursement of

limited expenses incurred by these Aappointed@ attorneys could be expanded to

all districts5. Finally, District Court judges could ease the burden on attorneys

undertaking cases out of their Ahome@ districts by scheduling telephone or video

hearings for most routine matters—as is currently done by many judges in the

Central and Southern Districts.

The added cost of this broader method of recruiting counsel is relatively

low. All three Districts in Illinois now use electronic filing. They therefore have

an easy, virtually cost-free means of communicating with all counsel who are

registered with the Court. It would be a simple matter to send an e-mail to a

select number of counsel, accompanied by a copy of the Court=s order on a

motion to dismiss or summary judgment, which would succinctly summarize the

applicable law and the disputed issues of fact to be tried. At the same time, the

very fact that the Court had already screened the case would eliminate much of

the cost of reviewing cases now borne by amici and private firms which seek this

type of experience.

As amici noted at the beginning of this brief, no plaintiff has a right to

counsel. Therefore, the fact that the District Court seeks to recruit counsel is not a

5 If necessary, some firms might be willing to donate some or all of the fees awarded in successful
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guarantee that counsel will be found. However, amici believe that the District

Courts should seek to recruit counsel far more frequently than is the current

practice.

CONCLUSION

In classic economic terms, the market for prisoners to retain legal counsel

is remarkably inefficient. Prisoners face significant barriers finding attorneys,

and attorneys face significant barriers finding clients. The District Courts are

uniquely situated to vastly increase the efficiency of this market, and at the same

time—and at very little added cost—improve the quality of justice in the District

Courts of this Circuit.

Amici respectfully request that the Court reverse the decision of the District

Court in the instant case and establish more specific criteria to increase the

uniformity of criteria applied by the District Courts to select cases for which the

Courts seek to recruit counsel.

Respectfully submitted,
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Alan Mills
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